
Expert Evidence; History andExpert Evidence; History and
backgroundbackground

TheThe admissionadmission ofof expertexpert evidenceevidence waswas
SaundersSaunders whenwhen hehe admittedadmitted evidenceevidence ofof

InIn ShellShell PensionsPensions TrustTrust LimitedLimited vv PellPell FrischmannFrischmann
JudgeJudge JohnJohn NeweyNewey referredreferred toto LordLord MansfieldMansfield
((17821782)) wherewhere hehe confirmedconfirmed thatthat thethe CourtsCourts
scientificscientific menmen uponupon provenproven factsfacts maymay bebe
ownown sciencescience

Expert Evidence; History andExpert Evidence; History and
backgroundbackground

waswas recognisedrecognised longlong agoago byby MrMr JusticeJustice
ofof ““otherother sciencessciences oror facultiesfaculties”” ..

Buckley v Rice ThomasBuckley v Rice Thomas (1554)(1554)

FrischmannFrischmann && PartnersPartners (a(a firm)firm) ((19861986),),
MansfieldMansfield’’ss judgmentjudgment inin FoulkesFoulkes vv ChaddChadd

CourtsCourts wouldwould recogniserecognise ““thethe opinionopinion ofof
bebe givengiven byby menmen ofof sciencescience withinwithin theirtheir
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Lord Mansfield’s TestLord Mansfield’s Test

Lord MansfieldLord Mansfield’’s test encompassed:s test encompassed:
opinion evidence by a person experiencedopinion evidence by a person experienced
or qualified in that field of science;or qualified in that field of science;
an opinion based on proven facts, notan opinion based on proven facts, not
supposition or speculation;supposition or speculation;
an opinion confined to the expertan opinion confined to the expert

Lord Mansfield’s TestLord Mansfield’s Test

s test encompassed:s test encompassed:
opinion evidence by a person experiencedopinion evidence by a person experienced
or qualified in that field of science;or qualified in that field of science;
an opinion based on proven facts, notan opinion based on proven facts, not
supposition or speculation;supposition or speculation;
an opinion confined to the expertan opinion confined to the expert’’s field.s field.

http://www.pdfpdf.com


Rules of the Supreme Court 1873Rules of the Supreme Court 1873
19671967

Rules of Supreme Court 1883 Order 30. Rule.2 (2) where the Court or Judge could:

(e) order no more than a specified number of expert witnesses be called and

(f) appoint a Court expert under Order 37A.

Rules of the Supreme Court 1873Rules of the Supreme Court 1873--

Rules of Supreme Court 1883 Order 30. Rule.2 (2) where the Court or Judge could:

(e) order no more than a specified number of expert witnesses be called and

(f) appoint a Court expert under Order 37A.
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Court expertCourt expert

In 1934 theIn 1934 the Rules of the Supreme Court 1883Rules of the Supreme Court 1883
provide for the appointment of a court expert in matters of fact and opinionprovide for the appointment of a court expert in matters of fact and opinion
in any nonin any non--jury action not involving law or construction of a document.jury action not involving law or construction of a document.
Such expert was to provide a written report.Such expert was to provide a written report.
The parties were free to agree the choice of expert and the questions putThe parties were free to agree the choice of expert and the questions put
to him.to him.
If they could not agree then the court would nominate the expert and settleIf they could not agree then the court would nominate the expert and settle
the questions or instructions for that expert. The report was addressed tothe questions or instructions for that expert. The report was addressed to
the court. The parties were jointly and severally liable for his fees. Suchthe court. The parties were jointly and severally liable for his fees. Such
expert could be appointed in cases to be tried before official referees.expert could be appointed in cases to be tried before official referees.

[1][1] R.S.C. (No.2), 1934.R.S.C. (No.2), 1934.
[2][2] R.S.C. (1883) Ord.37A.R.S.C. (1883) Ord.37A.
[3][3] Fishenden v. Higgs and Hill Ltd.Fishenden v. Higgs and Hill Ltd.

Rules of the Supreme Court 1883Rules of the Supreme Court 1883 were amendedwere amended [1][1] toto
provide for the appointment of a court expert in matters of fact and opinionprovide for the appointment of a court expert in matters of fact and opinion

jury action not involving law or construction of a document.jury action not involving law or construction of a document.[2][2]
Such expert was to provide a written report.Such expert was to provide a written report.
The parties were free to agree the choice of expert and the questions putThe parties were free to agree the choice of expert and the questions put

If they could not agree then the court would nominate the expert and settleIf they could not agree then the court would nominate the expert and settle
the questions or instructions for that expert. The report was addressed tothe questions or instructions for that expert. The report was addressed to
the court. The parties were jointly and severally liable for his fees. Suchthe court. The parties were jointly and severally liable for his fees. Such
expert could be appointed in cases to be tried before official referees.expert could be appointed in cases to be tried before official referees.[3][3]

Fishenden v. Higgs and Hill Ltd.Fishenden v. Higgs and Hill Ltd. (1935) 153 L.T. 128, C.A(1935) 153 L.T. 128, C.A..
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Court expertCourt expert

InIn Badische v. LewishamBadische v. Lewisham (24.Ch.D.156) June 1883 Professor(24.Ch.D.156) June 1883 Professor
Roscoe made his report to Mr Justice Pearson of the ChanceryRoscoe made his report to Mr Justice Pearson of the Chancery
Division the trial Judge, he did not hear evidence but conductedDivision the trial Judge, he did not hear evidence but conducted
chemical experiments personally in the presence of each sidechemical experiments personally in the presence of each side
chemist.chemist.
Two significant aspects arise from the Judgment.Two significant aspects arise from the Judgment.
The degree of control exercised by the Court over the expert.The degree of control exercised by the Court over the expert.
The expert was directly briefed by the JudgeThe expert was directly briefed by the Judge
briefing of the architect Mr lbriefing of the architect Mr l’’Anson as a special Referee in the caseAnson as a special Referee in the case
ofof Broder v. Saillard (2.C.D.694)Broder v. Saillard (2.C.D.694)
appointed with consent of the parties and according to the Judge heappointed with consent of the parties and according to the Judge he
had power to appoint him under Section 56 of the Supreme Courthad power to appoint him under Section 56 of the Supreme Court
Judicature Act 1872Judicature Act 1872 –– i.e. : enquiry and report by an Official ori.e. : enquiry and report by an Official or
Special Referee.Special Referee.
[1][1] [1962] 3 All E.R. 92[1962] 3 All E.R. 92

(24.Ch.D.156) June 1883 Professor(24.Ch.D.156) June 1883 Professor
Roscoe made his report to Mr Justice Pearson of the ChanceryRoscoe made his report to Mr Justice Pearson of the Chancery
Division the trial Judge, he did not hear evidence but conductedDivision the trial Judge, he did not hear evidence but conducted
chemical experiments personally in the presence of each sidechemical experiments personally in the presence of each side’’ss

Two significant aspects arise from the Judgment.Two significant aspects arise from the Judgment.
The degree of control exercised by the Court over the expert.The degree of control exercised by the Court over the expert.
The expert was directly briefed by the JudgeThe expert was directly briefed by the Judge –– similar in fact to thesimilar in fact to the

Anson as a special Referee in the caseAnson as a special Referee in the case
This independent Court expert wasThis independent Court expert was

appointed with consent of the parties and according to the Judge heappointed with consent of the parties and according to the Judge he
had power to appoint him under Section 56 of the Supreme Courthad power to appoint him under Section 56 of the Supreme Court

i.e. : enquiry and report by an Official ori.e. : enquiry and report by an Official or
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InIn Mellin v. Monoco (3.C.P.D.142/149)Mellin v. Monoco (3.C.P.D.142/149)
Referee was not to dispose of the action and not even to determine anyReferee was not to dispose of the action and not even to determine any
matter in issue between the parties butmatter in issue between the parties but
Court is to actCourt is to act””. It is confusing as the Judge never referred to Roscoe as a. It is confusing as the Judge never referred to Roscoe as a
Special Referee but as a Court expert. It is likely in practice the two wereSpecial Referee but as a Court expert. It is likely in practice the two were
confused and the confusion may have led to reservations about usageconfused and the confusion may have led to reservations about usage
especially in an adversarial system such as ours.especially in an adversarial system such as ours.

InIn CollsColls ((v. Home and Colonial Stores Limited (H.L.)[1904] A.C.179v. Home and Colonial Stores Limited (H.L.)[1904] A.C.179
Lord MacNaughten considered thatLord MacNaughten considered that where the Judge had relied upon thewhere the Judge had relied upon the
Jury to view the premises and determine the degree of diminution in suchJury to view the premises and determine the degree of diminution in such
cases the Court ought to appoint an expert to report to it.cases the Court ought to appoint an expert to report to it.

In 1962 Lord Denning inIn 1962 Lord Denning in Re SaxtonRe Saxton
future careful consideration would be given to the appointment of a courtfuture careful consideration would be given to the appointment of a court
expert. Despite this, the profession was reluctant to use them.expert. Despite this, the profession was reluctant to use them.

Mellin v. Monoco (3.C.P.D.142/149)Mellin v. Monoco (3.C.P.D.142/149) Bramwell, LJ stated that a SpecialBramwell, LJ stated that a Special
Referee was not to dispose of the action and not even to determine anyReferee was not to dispose of the action and not even to determine any
matter in issue between the parties butmatter in issue between the parties but ““to find materials upon which theto find materials upon which the

. It is confusing as the Judge never referred to Roscoe as a. It is confusing as the Judge never referred to Roscoe as a
Special Referee but as a Court expert. It is likely in practice the two wereSpecial Referee but as a Court expert. It is likely in practice the two were
confused and the confusion may have led to reservations about usageconfused and the confusion may have led to reservations about usage
especially in an adversarial system such as ours.especially in an adversarial system such as ours.

v. Home and Colonial Stores Limited (H.L.)[1904] A.C.179v. Home and Colonial Stores Limited (H.L.)[1904] A.C.179
where the Judge had relied upon thewhere the Judge had relied upon the

Jury to view the premises and determine the degree of diminution in suchJury to view the premises and determine the degree of diminution in such
cases the Court ought to appoint an expert to report to it.cases the Court ought to appoint an expert to report to it.

[1][1] expressed the hope that in theexpressed the hope that in the
future careful consideration would be given to the appointment of a courtfuture careful consideration would be given to the appointment of a court
expert. Despite this, the profession was reluctant to use them.expert. Despite this, the profession was reluctant to use them.
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ReformReform

The Law Commission: Law Report CommitteeThe Law Commission: Law Report Committee
17th Report October 1970. pp. 8, 31).17th Report October 1970. pp. 8, 31).
–– did not favour the use of Court experts theydid not favour the use of Court experts they

concluded thatconcluded that ““.. the introduction of a general.. the introduction of a general
expertexpert”” system is not desirablesystem is not desirable

–– But noted the practice in personal injury cases in theBut noted the practice in personal injury cases in the
Queens Bench Division for parties to exchangeQueens Bench Division for parties to exchange
medical reports and that this often resulted inmedical reports and that this often resulted in
agreement.agreement.

–– The Commission recommended the disclosure andThe Commission recommended the disclosure and
exchange of such expert reports.exchange of such expert reports.

The Law Commission: Law Report CommitteeThe Law Commission: Law Report Committee
17th Report October 1970. pp. 8, 31).17th Report October 1970. pp. 8, 31).

did not favour the use of Court experts theydid not favour the use of Court experts they
.. the introduction of a general.. the introduction of a general ““courtcourt

system is not desirablesystem is not desirable””..
But noted the practice in personal injury cases in theBut noted the practice in personal injury cases in the
Queens Bench Division for parties to exchangeQueens Bench Division for parties to exchange
medical reports and that this often resulted inmedical reports and that this often resulted in

The Commission recommended the disclosure andThe Commission recommended the disclosure and
exchange of such expert reports.exchange of such expert reports.
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Winn CommitteeWinn Committee

suggested fairer rules regarding thesuggested fairer rules regarding the
admission of expert evidenceadmission of expert evidence

Winn CommitteeWinn Committee

suggested fairer rules regarding thesuggested fairer rules regarding the
admission of expert evidenceadmission of expert evidence
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Lord WoolfLord Woolf

Interim ReportInterim Report suggested wider use of single or neutralsuggested wider use of single or neutral
experts provoked serious opposition.experts provoked serious opposition.
Lord Woolf was not convinced and felt the greaterLord Woolf was not convinced and felt the greater
injustice was the question of cost.injustice was the question of cost.
Lord Woolf adopted the Official RefereesLord Woolf adopted the Official Referees
recommendations so that the Civil Procedure Rules setrecommendations so that the Civil Procedure Rules set
out a regime of expert evidence including:out a regime of expert evidence including:
–– the exchange and disclosure of expert reports prior to trial (CPRthe exchange and disclosure of expert reports prior to trial (CPR

Part 35 Rule 9)Part 35 Rule 9)
–– and the meetings of experts for the purposes of narrowingand the meetings of experts for the purposes of narrowing

issues of fact in dispute (CPR Part 35, Rule 12).issues of fact in dispute (CPR Part 35, Rule 12).

suggested wider use of single or neutralsuggested wider use of single or neutral
experts provoked serious opposition.experts provoked serious opposition.
Lord Woolf was not convinced and felt the greaterLord Woolf was not convinced and felt the greater
injustice was the question of cost.injustice was the question of cost.
Lord Woolf adopted the Official RefereesLord Woolf adopted the Official Referees’’ practice in hispractice in his
recommendations so that the Civil Procedure Rules setrecommendations so that the Civil Procedure Rules set
out a regime of expert evidence including:out a regime of expert evidence including:

the exchange and disclosure of expert reports prior to trial (CPRthe exchange and disclosure of expert reports prior to trial (CPR

and the meetings of experts for the purposes of narrowingand the meetings of experts for the purposes of narrowing
issues of fact in dispute (CPR Part 35, Rule 12).issues of fact in dispute (CPR Part 35, Rule 12).
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Official RefereeOfficial Referee’’s Legacys Legacy

Judge NeweyJudge Newey’’s standard orders in this respects standard orders in this respect
were:were:
–– ““Experts of like discipline to meet without prejudice toExperts of like discipline to meet without prejudice to

try to narrow issues and agree facts by [date]try to narrow issues and agree facts by [date]

AndAnd
–– ““Experts to seek to agree a joint statement indicatingExperts to seek to agree a joint statement indicating

those parts of the evidence on which they are, andthose parts of the evidence on which they are, and
those on which they are not in agreementthose on which they are not in agreement
Expert Witness in ConstructionExpert Witness in Construction
Publications. Oxford (1988) Michael P ReynoldsPublications. Oxford (1988) Michael P Reynolds

s Legacys Legacy

s standard orders in this respects standard orders in this respect

Experts of like discipline to meet without prejudice toExperts of like discipline to meet without prejudice to
try to narrow issues and agree facts by [date]try to narrow issues and agree facts by [date]””..

Experts to seek to agree a joint statement indicatingExperts to seek to agree a joint statement indicating
those parts of the evidence on which they are, andthose parts of the evidence on which they are, and
those on which they are not in agreementthose on which they are not in agreement””. (see. (see TheThe
Expert Witness in ConstructionExpert Witness in Construction. Blackwell Scientific. Blackwell Scientific
Publications. Oxford (1988) Michael P ReynoldsPublications. Oxford (1988) Michael P Reynolds..
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Assisting the judgeAssisting the judge

““…… toto furnishfurnish thethe judgejudge
scientificscientific criteriacriteria forfor
theirtheir conclusions,conclusions, soso
juryjury toto formform theirtheir ownown
byby thethe applicationapplication ofof
provedproved inin evidenceevidence””..

Davie v Edinburgh MagistratesDavie v Edinburgh Magistrates

Assisting the judgeAssisting the judge

judgejudge withwith thethe necessarynecessary
forfor testingtesting thethe accuracyaccuracy ofof

asas toto enableenable thethe judgejudge oror
ownown independentindependent judgmentjudgment
ofof thesethese criteriacriteria toto thethe factsfacts

Davie v Edinburgh MagistratesDavie v Edinburgh Magistrates (1953)(1953)
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